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RENTAL PROGRAM AGREEMENT

(BEAVER CREEK LODGE)
RENTAL PROGRAM AGREEMENT

THIS RENTAL PROGRAM AGREEMENT (this “Agreement”) is made this ______ day of ________________, 20__, by and between ENTERPRISE HOTELS OF COLORADO, INC., a Colorado corporation, with offices located at 4901 Vineland Road, Suite 650, Orlando, Florida 32811 ("Manager"), and ___________________________ [and ________________________,] ([collectively,] “Unit Owner”), having an address of __________________________________________________________________.

RECITALS

A.
Unit Owner is the owner of condominium unit ______ (the “Unit”) in Beaver Creek Lodge, a condominium with hotel units, residential units and commercial units (the “Condominium), which Condominium was established by that certain Amended and Restated Declaration of Covenants, Conditions and Restrictions of The Beaver Creek Lodge Condominiums (the “Condominium Declaration”) recorded on October 12, 1990 at Book 539 at Page 949 (Reception No. 436099) of the public records of Eagle County, State of Colorado, as the same may be amended.  


B.
Manager has entered into that certain Marriott Autograph Collection Franchise Agreement with Marriott International, Inc. (“Franchisor”), dated June 15, 2018, as the same may be amended, modified and/or supplemented from time to time (the “Franchise Agreement”) and pursuant thereto the Hotel will be an Autograph Collection® franchisee. 

C.
Manager has established a program whereby it, or delegates acting on its behalf, will manage a voluntary rental program (the “Rental Program”) for hotel operations at the Condominium (the “Hotel”) pursuant to which the owners of certain Condominium units may elect to make their units available for rental to guests of the Hotel (individually, a “Hotel Guest” and collectively, the “Hotel Guests”).  


D.
Unit Owner desires to participate in the Rental Program and to engage the services of Manager to act as the sole and exclusive agent to offer the Unit for rental on the terms and conditions set forth in this Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1.
RECITALS; DEFINITIONS.  The Recitals set forth above are true and correct and are incorporated herein by this reference.  As used in this Agreement the terms listed below shall have the following meanings unless otherwise required by the context:

(a) Advance Reservation: Shall have the meaning set forth under Section 6.2 hereof.

(b) Association: Shall mean Beaver Creek Lodge Condominium Association, Inc., a Colorado nonprofit corporation.   
(c) Closing: Shall have the meaning set forth under Section 16.3 hereof.
(d) Commencement Date: Shall have the meaning set forth under Section 4.1 hereof.
(e) Condominium Declaration: Shall have the meaning set forth under Recital A hereof.
(f) Expiration Date: Shall have the meaning set forth under Section 4.2 hereof.
(g) Fee Schedule: Shall have the meaning set forth under Section 6.4 hereof.
(h) FF&E Package:  Shall have the meaning set forth under Section 10.2 hereof.
(i) FF&E Reserve Account: Shall have the meaning set forth under Section 10.4(a) hereof.
(j) FF&E Reserve Contribution: Shall have the meaning set forth under Section 10.4(b) hereof.
(k) Franchise Agreement: Shall have the meaning set forth under Recital B hereof.
(l) Franchisor: Shall have the meaning set forth in Recital B hereof.
(m) Franchisor Party: Shall have the meaning set forth under Section 5.3 hereof.
(n) Gross Room Rental Revenue: Shall have the meaning set forth under Section 8.1 hereof.  
(o) Hotel: Shall have the meaning set forth under Recital C hereof.
(p) Hotel Brand: Shall have the meaning set forth under Section 5.1 hereof.
(q) Hotel Guest: Shall have the meaning set forth under Recital C hereof.
(r) Hotel Party: Shall have the meaning set forth under Section 5.3 hereof.
(s) Hotel Placement Item: Shall have the meaning set forth under Section 10.5 hereof.
(t) Incidental Charges: Shall have the meaning set forth under Section 6.6 hereof. 

(u) Initial Term: Shall have the meaning set forth under Section 4.1 hereof.
(v) Liquidated Damages: Shall have the meaning set forth under Section 4.6(c) hereof.
(w) Linen Replacement Fee:  Shall have the meaning set forth under Section 8.3 hereof.
(x) Manager: Shall have the meaning set forth in the preamble to this Agreement.
(y) Net Proceeds: Shall have the meaning set forth under Section 9.2 hereof.
(z) Net Rental Revenue: Shall have the meaning set forth under Section 8.1 hereof.
(aa) Notice of Sale: Shall have the meaning set forth under Section 16.3 hereof.
(ab) Operating Equipment:  Shall have the meaning set forth under Section 10.3 hereof.
(ac) Operating Standard: Shall have the meaning set forth under Section 10.1 hereof.
(ad) Operating Supplies: Shall have the meaning set forth under Section 10.3 hereof.  

(ae) Owner Occupancy Period:  Shall have the meaning set forth under Section 2.2 hereof.
(af) Owner Occupants: Shall have the meaning set forth under Section 2.2 hereof.
(ag) Participating Unit: Shall have the meaning set forth under Section 5.1 hereof.
(ah) Renewal Period: Shall have the meaning set forth under Section 4.2 hereof.
(ai) Rental Program: Shall have the meaning set forth under Recital C hereof.
(aj) Requesting Party: Shall have the meaning set forth under Section 15.3(b) hereof.
(ak) Responding Party: Shall have the meaning set forth under Section 15.3(b) hereof.
(al) Term: Shall have the meaning set forth under Section 4.2 hereof.
(am) Trademark License:  Shall have the meaning set forth in Section 14(vi) hereof.
(an) Unit: Shall have the meaning set forth under Recital A hereof.
(ao) Unit Owner: Shall have the meaning set forth in the preamble to this Agreement.
(ap) Unit Owner Account: Shall have the meaning set forth under Section 9.1 hereof.
(aq) Unit Owner Statement: Shall have the meaning set forth under Section 9.2 hereof.
(ar) Unit Purchaser: Shall have the meaning set forth under Section 16.2 hereof.
2.
AUTHORITY TO RENT


2.1
Grant of Authority to Rent.  Unit Owner hereby grants Manager the exclusive right and authority to rent, manage and control the Unit through the Rental Program, and Manager agrees to do so, subject to the terms and conditions of this Agreement.  Unit Owner acknowledges and agrees that Manager intends to rent the Unit to Hotel Guests on a transient basis as part of its overall operation of the Hotel.


2.2
Rental Periods.  Unit Owner hereby acknowledges and agrees that the Unit shall be available for rent to Hotel Guests as part of the Rental Program pursuant to the terms and conditions of this Agreement at all times, subject only to the right of the Unit Owner to reserve the Unit as set forth in Section 6.2 hereof.  


2.3
Rental Referrals.  Unit Owner shall refer all possible rental opportunities to Manager, and shall not lease, rent or otherwise make the Unit available to any third party in return for the payment of any rent, fees or other payments or consideration (including non‑monetary consideration).

3.
RENTAL PROGRAM POLICIES AND PROCEDURES


Manager offers the Rental Program as described in this Agreement and in the policies and procedures for the Rental Program that Manager may establish from time to time.

4.
TERM AND TERMINATION


4.1
Initial Term.  The initial term of this Agreement (the “Initial Term”) shall commence on the later of (i) the date on which Manager and Unit Owner have executed this Agreement, or (ii) the date on which Unit Owner closes the purchase of the Unit (the later of such dates, the “Commencement Date”), and, unless earlier terminated as provided elsewhere in this Agreement, shall expire at 2:00 p.m. MDT on the fifth (5th) anniversary of the Commencement Date.  


4.2
Renewal of Term.  This Agreement will automatically renew for successive five (5) year periods  (each, a “Renewal Period” and collectively, “Renewal Periods”) commencing on the last day of the Initial Term or the preceding Renewal Period, as applicable, and expiring at 2:00 p.m. MDT on the Expiration Date of such Renewal Period; provided that Unit Owner shall have the right to not renew this Agreement by giving written notice of such non-renewal election to Manager on or before the date which is sixty (60) days prior to the Expiration Date.  If Unit Owner so notifies Manager, this Agreement shall not renew, but shall expire on the Expiration Date.  If Unit Owner does not so notify Manager, this Agreement shall continue in effect through the next Renewal Period.  Manager shall endeavor to notify Unit Owner of an impending deadline for its non-renewal election; provided, however, failure to deliver any such notice to Unit Owner shall not waive or otherwise modify Manager’s right to receive timely notice from the Unit Owner of any non-renewal election.  The Initial Term and any Renewal Period are herein sometimes collectively referred to as the “Term.”  The last day of the Initial Term or any Renewal Period then in effect, as applicable, is sometimes referred to as the “Expiration Date.”  

In the event that Unit Owner does not elect to renew this Agreement following the Initial Term or any Renewal Period, Unit Owner will be obligated to honor any reservations of the Unit that were made prior to the Expiration Date.  It is expressly understood by Unit Owner that while the Unit may not be specifically reserved, to the extent that total advance reservations for the Hotel would include the Unit, then the Unit shall be deemed reserved for purposes of this Section 4.  During the Initial Term and any Renewal Period, the Unit must remain in compliance with the Operating Standard and otherwise in compliance with its other obligations under this Agreement and the Condominium Declaration and other governing documents affecting the Condominium (the Condominium Declaration together with such other documents, collectively, the “Condominium Documents”).  


4.3
Extension of Term for Hotel Guest Stays.  If the Unit is rented to a Hotel Guest at the time the Term is scheduled to expire, the Term shall be automatically extended by such period of time as is reasonably necessary for Manager to complete such Hotel Guest stay, provide final housekeeping service and inventory of the Unit, and remove any Manager property from the Unit.

4.4
Termination by Manager.  Manager reserves the right to terminate this Agreement upon occurrence of any of the events or circumstances referenced in Section 10.10 (Defective or Deficient Unit), Section 10.14 (No Smoking), Section 14 (Acknowledgement and Agreement - clause (v)), Section 15.1 (Defaults), and Section 16.2 (Assignment of Agreement to Unit Purchaser), or for any breach of this Agreement by Unit Owner, subject to the terms of Section 15.  In addition, Unit Owner acknowledges that Manager requires a minimum level of participation of Condominium units for continuation of the Rental Program.   Accordingly, Manager shall have the right to terminate the Rental Program and/or this Agreement at any time on at least ninety (90) days’ notice to Unit Owner, including in the event there is a cancellation of the Franchise Agreement and/or there are fewer than thirty-six (36) Participating Units.  

4.5
Termination by Unit Owner.  If for any reason Manager commits willful misconduct or a material breach of this Agreement and fails to correct such breach within thirty (30) days after written notice thereof from Unit Owner (or, if such breach cannot reasonably be cured within thirty (30) days, fails to commence efforts to cure such breach within such (30) day period and thereafter diligently pursues such cure), Unit Owner will have the right to terminate this Agreement.  In addition, Unit Owner may terminate this Agreement without cause by delivery of ninety (90) days prior written notice to Manager and payment of the Liquidated Damages within ten (10) days after delivery to Unit Owner of an itemized statement of such Liquidated Damages.


4.6
Effect of Termination



(a)
If this Agreement is terminated for any reason, Unit Owner shall nevertheless honor all existing reservations for the Unit that extend beyond the effective date of termination.  Upon termination of this Agreement, Manager shall no longer accept future reservations for the Unit, and shall make reasonable efforts to transfer any such existing reservations to a comparable Hotel room or Participating Unit, but makes no guarantee that it will be able to do so.



(b)
Upon termination or expiration of this Agreement, Manager shall have the right to remove any or all of the Operating Equipment and/or Operating Supplies owned by Unit Owner which bear or contain any service mark or trademark owned or licensed by Franchisor and/or Manager or any affiliate thereof.



(c)
If this Agreement is terminated prior to the expiration of the Term for any reason other than a default by Manager, Unit Owner shall pay to Manager an amount equal to (A) the average monthly franchise fees and marketing fees payable under the Franchise Agreement with respect to the Unit during the immediately preceding 24 months (without giving effect to any discounts or incentives) multiplied by (B) the lesser of (x) 60 or (y) the number of months remaining in the Term (“Liquidated Damages”).   Liquidated Damages are paid as a reasonable estimate of Manager’s damages for such premature termination and not as a penalty.  

5.
RENTAL TO HOTEL GUESTS


5.1
Implementation of Rental Program.  Manager will include the Unit in the Hotel’s reservations system for rental by Hotel Guests during the Term.  In operating, administering and implementing the Rental Program, Manager will rent the available inventory pursuant to normal industry practices, subject to policies and practices of any brand under which the Hotel is operated (the “Hotel Brand”).  Upon completion of certain conditions set forth in the Franchise Agreement, the Hotel may use Franchisor’s Proprietary Marks in Hotel operations and the Hotel may be known as an “Autograph Collection®” hotel.  As is typical in the hospitality industry, rooms commanding higher rental rates, as determined by Manager, may be given priority over other rooms.  Unit Owner acknowledges that both the ability of Manager to rent the Unit and other units that participate in the Rental Program and the selection of particular units within the Rental Program for rental will be subject to, among other things, (a) Hotel Guest requests, (b) factors that differentiate units within the Rental Program, such as size, location, view, type of unit, and other relevant factors, (c) usage (and rights of usage) of the Unit by Unit Owner and its guests, and (d) the remaining length of the Term.  Each Condominium unit participating in the Rental Program is referred to individually as a “Participating Unit” and collectively as the “Participating Units”).  Manager will employ a system designed to rotate rental opportunities among each category of Participating Units (classified based on number of bedrooms, room type, square footage, amenities, location and room rates) fairly and equitably.  Owner usage of the Unit will not impact the Unit’s order in the rotation among Participating Units.  Manager will endeavor to offer for rental the Unit in accordance with the rotation system.  However, Manager may rent Participating Units out of order if a Hotel Guest specifically requests a particular unit or a particular unit type or location to the exclusion of others, or based on occupancy of the Unit by Owner Occupants.  There can be no assurance that the Unit will be rented as frequently as other Participating Units.


5.2
No Guarantee of Rental.  Unit Owner acknowledges that despite the efforts of Manager, the Unit may not be rented for the same or substantially the same number of nights, and may not receive the same or substantially the same net rental income, as other Participating Units (including without limitation Participating Units within the same room class), for any time period.  Manager does not guarantee any particular period or periods of rental, or any specific level of rental receipts.


5.3
Reservations.  Any and all reservations for the Hotel shall be subject to all of the policies and procedures established from time to time by Manager and/or as required by the Franchise Agreement.  In that regard, Manager shall have the right to establish policies and procedures regarding access control and check‑in and check‑out procedures, including, without limitation, the right to require all persons staying in the Hotel and in the Participating Units (including Unit Owners and other Owner Occupants) to present a valid credit card at check‑in to pay for charges associated with the stay.  Manager or any of its affiliates, and any of the directors, officers, members, managers, shareholders, trustees, partners, employees, consultants, contractors, agents or representatives of any of the foregoing (individually, a “Hotel Party” and collectively, the “Hotel Parties”) and/or Franchisor or any of its affiliates, and any of the directors, officers, members, managers, shareholders, trustees, partners, employees, consultants, contractors, agents or representatives of any of the foregoing (individually, a “Franchisor Party” and collectively, the “Franchisor Parties”), shall not have any liability to Unit Owner if all or any part of the reservation system becomes inoperable or ceases to function for any reason or cause, including those caused by the negligence of the Hotel Parties, but excluding those caused by the willful misconduct of the Hotel Parties.


5.4
Discounts; Complimentary Use.  Manager shall have the right to offer discounts pursuant to Section 7.1 herein in connection with the rental of the Unit or to use the Unit for promotional and other complimentary purposes (not to exceed four (4) days complimentary use per calendar year).  Manager shall use its reasonable efforts to equitably allocate such promotional and complimentary stays among all comparable Participating Units. Manager shall not charge a rental rate for the complimentary usage of the Unit, and no rental income shall be paid or imputed to Unit Owner with respect to such use.  Unit Owner will not be charged for any housekeeping or maintenance costs associated with complimentary occupancies.  All costs of damage to the Unit or furniture, fixtures or equipment caused by an occupant affiliated with Manager during complimentary use will be paid by Manager.  To the extent any damage to the Unit or its furniture, fixtures or equipment is caused by an occupant unaffiliated with Manager, Manager shall use its commercially reasonable efforts to recover the costs of such damages from the occupant to restore the Hotel.  To the extent that such recovery is not made, Unit Owner and/or Unit Owner’s insurance will be responsible for the portion of the cost of such damage not recovered from the occupant.  Manager shall have the right to photograph and otherwise record the interior and/or exterior of the Unit for marketing purposes.  Such photographs shall be the sole property of Manager. Complimentary use as defined in this subsection will not be available during the following time periods:  December 21-January 4 or during the time frame in February commonly referred to as the seven (7) day period of “Presidents’ Week.”  Nothing in this Section modifies or limits Manager’s rights under Section 7 including, without limitation, Section 7.3.


5.5
Licenses and Permits.  Manager shall procure and maintain, at Manager’s sole expense, all licenses and permits as may be required for provision of the Rental Program services by Manager (exclusive of any permits required by the Association).  Unit Owner agrees to sign such permit applications and/or other documents as Manager may reasonably require in connection therewith.


5.6
Damage to the Unit.  If the building, Hotel or Unit is damaged by fire or other casualty, or otherwise impacted by events beyond the reasonable control of Manager, so as to render the Unit unfit for rental to Hotel Guests in accordance with the Hotel’s Operating Standard, as determined by Manager, then Manager may cancel any affected reservations for the Unit and the obligation of Manager to rent the Unit shall be temporarily excused until such time as the Unit is again fit for rental to Hotel Guests in accordance with the Operating Standard.


5.7
Competing Rental Properties.  Unit Owner acknowledges that Manager may be the rental manager for (and Manager or its affiliates may be the owner of) other resort or residential condominium units, townhomes and other dwellings and that any of the foregoing might be in rental competition with the Unit.  It is further understood by Unit Owner that Manager and its affiliates own and/or operate other properties and that Manager and its affiliates are or may be actively securing occupancy for such other properties.  Unit Owner acknowledges and agrees that Manager and its affiliates have no obligation to give priority or equal treatment with regard to rental opportunities for the Hotel and Participating Units with other rental properties owned or managed by Manager or its affiliates, and Manager and its affiliates may market and rent such other properties in any manner that such parties deem appropriate.

6.
UNIT OWNER OCCUPANCY PERIODS


6.1
Unit Owner Reservations.  All requests for use of the Unit by Unit Owner or other Owner Occupants must be made by Unit Owner contacting Manager through the Hotel’s Owner Liaison/Executive Assistant.  Unit Owner shall not, and shall not permit any person, whether family member, personal guest, repairman, or otherwise, to use, occupy or enter the Unit without prior notification to, approval of, and coordination with, Manager.  In no event shall Unit Owner accept payment or other consideration from any person for the use of the Unit during an Owner Occupancy Period.  Unit Owner must notify Manager of the names and occupancy dates for all Owner Occupants that will not be accompanied by Unit Owner no less than fifteen (15) days prior to their arrival, except to the extent otherwise approved by Manager.


6.2
Requests for Owner Occupancy Periods.  Unit Owner may only reserve the Unit for the Unit Owner, the Unit Owner’s family members, and the Unit Owner’s permitted guests (excluding Hotel Guests) (collectively, “Owner Occupants”) as provided herein.  Any period of time when the Unit is occupied by Unit Owner or other Owner Occupants is hereafter referred to as an “Owner Occupancy Period.”  In accordance with recorded deed restrictions encumbering the Condominium,  Unit Owner may reserve up to thirty (30) days of Owner Occupancy during the months of July through October (which reservations must be made no later than April 30th) and up to thirty (30) days of Owner Occupancy during the months of November through June (which reservations must be made no later than August 31st of that year) (each being referred to herein as an “Advance Reservation”).  Advance Reservations must be made by delivery to the Hotel’s Owner Liaison/Executive Assistant of a completed and signed Owner Occupancy Request Form (in such form as Manager may specify from time to time).  Unless made more than one hundred eighty (180) days prior to the first day of the desired Owner Occupancy Period, such Advance Reservations shall be subject to then existing Hotel Guest reservations for the Unit that cannot, in Manager’s business judgment, be readily relocated to a comparable Hotel room or other Participating Unit.  


6.3
Potential Reservation Conflicts.  Both Unit Owner and Manager shall use reasonable diligence to avoid reservation conflicts, but any conflicts that do arise in connection with reservations shall be resolved by Manager subject to the terms of this Agreement.  Manager and the other Hotel Parties shall have no liability, whether for monetary damages or otherwise, resulting from such conflict or Manager’s resolution of same.  Manager’s sole obligation to Unit Owner in the event of a reservations conflict shall be to use reasonable efforts to provide Unit Owner with alternative and comparable lodgings.  In no event may Unit Owner demand the eviction or relocation of a Hotel Guest.


6.4
Housekeeping Services.  Housekeeping services will be provided by Manager during an Owner Occupancy Period on a routine daily basis.  Seasonal deep cleanings of the Unit (twice per year) shall be performed by Manager and Unit Owner shall be responsible for fifty percent (50%) of the cost of such service as set forth in the fee schedule attached as Exhibit A (the “Fee Schedule”).  Such fees are subject to change at any time by Manager.  Unit Owner shall ensure that the Unit is left at the end of any Owner Occupancy Period in a rentable condition and that all personal items are removed or stored in the Unit Owner’s locked storage closet or locker, if any.


6.5
Owner Occupancy Check‑In.  With respect to each Owner Occupancy Period, Unit Owner (or, if applicable, Unit Owner’s family members or guests) shall check in at the Hotel prior to accessing the Unit and shall abide by the standard check‑in and check‑out times and procedures as may be established by Manager from time to time.  In this regard, each Unit Owner shall keep on file with Manager a current credit card to be used for payment of all charges, which Manager may elect to use in lieu of Manager’s posting the charge against Unit Owner’s account.  The determination of whether to post a charge to Unit Owner’s account, Unit Owner’s credit card or the credit card of Unit Owner’s guest(s) shall be made by Manager in its sole discretion (and may be made with respect to all charges to Unit Owner, including those which, pursuant to this Agreement, are to be posted against Unit Owner’s account).  All Owner Occupants shall at all times while staying in the Unit be subject to and comply with all rules, regulations and policies applicable to the Hotel or adopted by or on behalf of Manager with respect to the Hotel from time to time.


6.6
Charges During Owner Occupancy Periods.  With respect to each Owner Occupancy Period, any and all charges for hotel‑related services and activities, including, without limitation, pay‑per‑view television services, minibar purchases, room service, internet services (to the extent not provided by the Association), food and beverage purchases, business center services, spa services, gift shop and merchandise purchases, use of meeting space (if any), dry cleaning services, valet parking services (for more than one vehicle), hotel telephone charges (except local calls), and other activities and services offered by Manager (collectively, “Incidental Charges”), will be charged against Unit Owner’s account or credit card (unless paid directly by the Owner Occupant).  During any Owner Occupancy Period, housekeeping and on-site valet parking fees for one vehicle are complimentary to Owner Occupants.  Manager will use reasonable efforts to park one additional vehicle for Unit Owner without charge.


6.7
Security Systems and Locks.  Manager shall have the right to make, at Unit Owner’s sole expense, any modifications required by Manager to the locking and/or security system for the Unit in order to comply with the locking systems adopted by Manager from time to time.  No other locks are permitted.  Manager shall have control over the keys during the Term and shall issue copies to Owner Occupants during Owner Occupancy Periods, while maintaining copies to allow Hotel staff to perform their duties during the Term.  Manager shall have the right to deactivate any keys at the end of any Owner Occupancy Period, and in any event Unit Owner, on its own behalf and on behalf of all other Owner Occupants, agrees to return any keys for the Unit at the end of any Owner Occupancy Period.


6.8
Telephone Service.  In accordance with the Condominium Declaration, Manager will operate telephone equipment, including a switchboard and related facilities. Local telephone service will be complimentary to Unit Owner. 

6.9
Loyalty Programs.  Unit Owner acknowledges that Owner Occupancy Period stays are not qualifying stays under any Manager or Hotel Brand loyalty program.


6.10
Hotel Rules and Regulations.  Use of the Unit during Owner Occupancy Periods is subject to the same rules and regulations as applicable to Hotel Guests, including a prohibition on smoking in the Unit.  Any use by an Owner Occupant in violation of such designation (or any other rules and regulations concerning use of the Unit) may cause the Unit to be temporarily out of service following the Owner Occupancy Period and result in Unit Owner being charged to refresh the Unit.


6.11
Occupancy Taxes and Other Charges.  Unit Owner shall be responsible, if and to the extent applicable, for any Federal, State or local occupancy taxes or other charges for any Owner Occupancy Periods pursuant to applicable laws, codes or ordinances.  

7.
RENTAL RATES AND COLLECTION FROM HOTEL GUESTS.


7.1
Rental Rates.  Unit Owner understands and agrees that Manager shall from time to time establish and modify the rental rates for the Unit, in its sole discretion.  Rates will be established based on a number of factors, including, without limitation, occupancy levels, view classification, seasonal demand, changes in operating costs, rates of competitive properties, and other conditions applicable in the competitive market (all as determined by Manager).  Manager shall also have the right to make changes to rates then in effect in circumstances such as, but not limited to, extended length of stay; group discounts; Manager employee discount programs; corporate discounts; package plan discounts; customer loyalty programs; or in similar situations in which Manager deems it advantageous to charge a reduced rate for rental of the Unit in accordance with the rate determination policies of Manager or of the Franchise Agreement.


7.2
Collection of Rental Revenues.  Unit Owner agrees that all remuneration from the rental of the Unit will be collected through Manager and will be deposited in the operating account(s) for the Hotel maintained by Manager and may be commingled with other funds received by Manager in connection with Hotel operations.  Manager shall collect and remit any sales, use, occupancy, bed, resort, tourism and/or other taxes assessed in conjunction with Manager’s renting of the Unit.


7.3
Resolution of Hotel Guest Complaints.  Manager shall have the right to handle complaints from Hotel Guests concerning the Unit through any variety of methods consistent with Manager’s or Hotel Brand’s operating practices, including, without limitation, offering a Hotel Guest rate adjustments, credits, reimbursements and refunds.  Unit Owner further agrees that a Hotel Guest may be transferred to another Participating Unit or Hotel guestroom if requested by the Hotel Guest or if such reduction in rental rate is not acceptable to the Hotel Guest or if Manager otherwise determines that such a reduction is not an appropriate means of addressing a Hotel Guest complaint.  In the event of such a transfer, Manager shall allocate to the Unit an equitable share of the rental amount paid by such Hotel Guest for the room night on which the transfer occurs.  Unit Owner understands and agrees that events of the type herein described or other events outside of Manager’s reasonable control may periodically cause a loss of rental income.


7.4
Extent of Obligation to Collect Rental Revenues.  Manager shall use commercially reasonable efforts to collect the room rental, and any amounts as may be owed by Hotel Guests for occupancy of the Unit or resulting from loss or damage to the Unit.  Unit Owner acknowledges that Manager shall not guaranty collection of, and is not obligated to pursue litigation to recover, such amounts.  Manager shall bear its in‑house costs associated with any such collection efforts, and Unit Owner shall bear all other costs of pursuing collection against Hotel Guests, including any cost of pursuing or preparing for litigation on account of loss or damage to the Unit or its contents.  In the event amounts are owed by a Hotel Guest to both Manager and Unit Owner, any partial recovery shall be allocated between Manager and Unit Owner in proportion to the amounts owed to each party.  If Manager is unable to obtain restitution from a Hotel Guest for any loss or damage to the Unit, Unit Owner shall be responsible for any damages or losses, subject to any right of Unit Owner to make a claim under Unit Owner’s policy of insurance on the Unit.

8.
REVENUE SPLIT; FEES.


8.1
Allocation of Net Rental Revenue.  Net Rental Revenue will be split as follows: 

fifty-one percent (51%) to Unit Owner and forty-nine percent (49%) to Manager after deductions for Franchisor franchise fees, marketing fees and all other Franchisor brand costs owed by Manager under the Franchise Agreement directly or indirectly related to the rental of the Units; provided, however, that the actual distribution of funds to Unit Owner, if any, shall be reflected on the Unit Owner Statement, as provided in Section 9.2.  “Net Rental Revenue” is defined as the Gross Room Rental Revenue, less and except the aforementioned franchise related fees and costs. 

 “Gross Room Rental Revenue” is defined as all room revenues actually received from the rental of the Unit, including revenue from non-cancelled/no-show reservations, less and except (i) any value added, sales, use, occupancy, bed, resort, tourism and/or other taxes assessed in conjunction with the renting of the Unit, and (ii) revenue generated from any source other than room rental revenue (i.e., such amount shall be based upon the room rate only and shall not include (a) any other charges to the Hotel Guest in occupancy including without limitation Incidental Charges, (b) any gratuities or service charges added to a Hotel Guest’s bill; (c) any credits or refunds made to customers, guests or patrons; (d) income from the rental of any portion of the Condominium (including without limitation meeting rooms and common areas); (e) income from the gift shop located at the Condominium; (f) income generated from collection of parking fees at the Condominium; (g) interest income generated from deposits to Manager’s bank account(s); (h) the income from food and beverage operations; (i) cancellation income; (j) the proceeds of business interruption, use, occupancy or similar insurance; and (k) income from incidental sales such as ski lift tickets and other guest services and activities).

In addition, Unit Owner will receive income from the Resort Fee charged to the guest room account for the Unit on a per nightly basis equal to fifty percent (50%) of the net Resort Fee after a fifty-two percent (52%) deduction therefrom for direct costs (e.g. primarily costs of labor for concierge, bell and ski/golf/bicycle valet services, and lobby and fitness center refreshments) related to Manager’s provisions of the Resort Fee services (subject to annual adjustment).  


8.2
No Pooling or Sharing of Revenues.  Without limiting the foregoing provisions of this Section 8, Unit Owner acknowledges that no pooling of revenues or income shall occur under the Rental Program and Unit Owner will not share in any of the revenues from other Participating Units, from the provision of any Hotel services or from any Hotel Placement Items, including without limitation, any revenues from Incidental Charges.


8.3 
Linen Replacement Fee.  During each calendar year of the Term, Manager shall have the right to place linen orders for the Participating Units.  Unit Owner shall be charged fifty percent (50%) of the portion of the linen replacement cost allocated to the Unit (the “Linen Replacement Fee”) which shall be deducted from the Unit Owner’s next monthly statement.
9.
UNIT OWNER ACCOUNT; MONTHLY STATEMENTS; PAYMENTS.


9.1
Unit Owner Account.  At Unit Owner’s request, Manager shall establish an account (the “Unit Owner Account”) for the benefit of Unit Owner.  During the Term, Unit Owner may apply any and all Incidental Charges and other amounts owed by Unit Owner to the Unit Owner Account.  Upon the written request by Unit Owner to Manager, any distribution owed to Unit Owner, if any, shall be deposited directly into the Unit Owner Account.  The Unit Owner Account shall be established on the terms and conditions from time to time set forth by Manager.  Manager shall have sole and exclusive discretion in terms of extending or revoking the Unit Owner Account depending on the Unit Owner’s credit history, payment history or other financial data. 


9.2
Monthly Statements.  Manager shall provide Unit Owner with a monthly statement (the “Unit Owner Statement”) by the twenty‑fifth (25th) day after the end of each calendar month, which statement shall set forth the amount of Gross Room Rental Revenue collected by Manager from rental of the Unit during the preceding calendar month, and either the Net Proceeds due Unit Owner from Manager, or any deficiency amount due from Unit Owner to Manager for such month.  Manager shall also forward to Unit Owner any bills received by Manager that are to be paid directly by Unit Owner.  “Net Proceeds” means Unit Owner’s share of Net Rental Revenue for such month, less any amounts required for deposit into the FF&E Reserve Account or otherwise then payable or reimbursable to Manager (including Incidental Charges, the Linen Replacement Fee and housekeeping charges for deep cleanings of the Unit).  Net Proceeds, if any, shall be distributed to Unit Owner within thirty (30) business days after the date of the Unit Owner Statement.  Unit Owner shall pay any deficiency amount to Manager within thirty (30) business days after the date of the Unit Owner Statement.  If Unit Owner fails to make any such payment as and when such payment is due and payable, Unit Owner shall be obligated to pay to Manager any late fees, finance charges or other costs imposed from time to time by Manager in accordance with a written schedule of fees and charges that is uniformly applied to all Participating Units.  Unit Owner acknowledges, understands and agrees that, for each Unit Owner Statement Period, either (i) Unit Owner will owe Manager a sum of money, or (ii) Manager will owe Unit Owner a distribution.


9.3
Offset of Amounts Owed; Manager Lien Rights.  If any amount shall at any time be payable or reimbursable by Unit Owner to Manager or any other person or entity (including any delinquent assessments payable to the Association) (including without limitation, if there are any outstanding costs incurred by Manager at Unit Owner’s expense), Unit Owner shall pay such amount within fifteen (15) days following receipt of notice thereof.  In addition, Manager may, at its option, pay such amount on behalf of Unit Owner using any funds of Unit Owner then in Manager’s possession or control, including any funds in the Unit Owner Account or the FF&E Reserve Account.  Any payments so made on behalf of Unit Owner in any month shall be reflected in the Unit Owner Statement.  Notwithstanding the foregoing grant of discretionary authority to Manager, nothing in this Agreement is intended, nor shall any provision of this Agreement be construed, to impose a legal or fiduciary obligation on Manager or any other Hotel Party to advance funds to Unit Owner or to pay any obligation of Unit Owner to any third party, including, without limitation, the Association.  In the event that Unit Owner fails to comply with any of the payment obligations set forth in this Agreement (including, without limitation, the payment obligations set forth in Section 6, Section 10 and Section 15.1), and Unit Owner fails to promptly pay to Manager any such amounts as and when such amounts are due and payable in accordance with this Agreement, then, in addition to all other rights Manager may have under this Agreement, Manager shall have a lien on the interest of Unit Owner in the Unit, in the amount of any sums due from Unit Owner; provided, however, that such lien shall be subordinate to the lien of a prior recorded first mortgage on the interest of such Unit Owner.  Except as set forth in the proviso in the immediately preceding sentence, the lien provided for in this Section 9.3 shall not be affected by any transfer of title to the Unit or any other Condominium unit to which such lien is attached.

9.4
Maintenance of Accounts.  Unit Owner acknowledges and agrees that Unit Owner will not be paid interest on any deposits paid by Unit Owner, any funds in accounts maintained by Manager on behalf of Unit Owner pursuant to the Rental Program, or any other amounts deducted from the Gross Room Rental Revenue or Unit Owner’s share of Net Rental Revenue for reserves.  Except as provided for herein or by applicable law, such deposits, the Unit Owner Account and reserve accounts maintained pursuant to this Agreement may be commingled with the other accounts of Manager, including those held on behalf of other Participating Units.

10.
CONDITION OF UNIT AND CONTENTS


10.1
Maintenance of Unit and Unit Contents.  Unit Owner agrees that the Unit and all of Unit Owner’s contents therein (including the FF&E Package, Operating Equipment and Operating Supplies, but not including any of Unit Owner’s personal belongings stored in Unit Owner’s locked storage closet or locker, if any) shall at all times during the Term be maintained to a condition that meets the requirements and standards established by Manager from time to time with respect to the Hotel, including, without limitation, any requirements or standards imposed by Manager or the Hotel Brand (the “Operating Standard”), including without limitation standards imposed pursuant to the Franchise Agreement (as the same may be modified by Franchisor from time to time), which will be subject to semi-annual inspections and audits by Franchisor and Manager.  Manager, in its sole discretion or at the direction of the Hotel Brand, shall have the right to change such Operating Standard from time to time upon at least sixty (60) days’ written notice to Unit Owner.  All maintenance, upgrades, additions, repairs, and replacements to the Unit and its contents required to meet, maintain or implement the Operating Standard shall be performed at Unit Owner’s sole expense.


10.2
Furnishing of Unit.  In order to satisfy the Operating Standard, and as a requirement for participation in the Rental Program, Unit Owner must furnish and equip the Unit at all times with the standard furnishings, fixtures and equipment package specified from time to time by Manager or the Hotel Brand (the “FF&E Package”).  The Initial FF&E Package Equipment (with estimated unit costs allocated to each item listed therein) is attached hereto as Exhibit B and incorporated by reference.  Unit Owner is required to periodically replace or refurbish the FF&E Package to ensure that the Unit is maintained in accordance with the Operating Standard.  Unit Owner hereby authorizes and engages Manager to supervise, direct and control all alterations, improvements, substitutions, refurbishments, replacements, renewals, and additions to the Unit, the FF&E Package and related items.


10.3
Operating Supplies and Equipment.  In order to satisfy the Operating Standard, Unit Owner must also provide and maintain at all times during the Term a full complement of (i) kitchen utensils, glasses, dishes, flatware, bed linens, bath towels, robes, hangers, directories and other operating supplies (“Operating Supplies”), and (ii) clocks, radios, hairdryers, irons, toasters, coffeemakers, telephones, bathroom scales and other operating equipment (“Operating Equipment”), all as specified from time to time by Manager or by the Hotel Brand.  The Initial Operating Supplies and Operating Equipment (with estimated unit costs allocated to each item listed therein) is attached hereto as Exhibit B and incorporated by reference.  Manager may from time to time, at Unit Owner’s expense and without requiring the consent of Unit Owner, replace any Operating Supplies that are missing or that Manager determines are no longer usable, and deduct such amount from the Unit Owner Account (or, at Manager’s election, from the FF&E Reserve Account).  Unit Owner recognizes and agrees that it may be administratively impractical or uneconomical for Manager to track replacements of any or all of the Operating Supplies among the various Participating Units (including the Unit) and any applicable Hotel rooms.  Accordingly, Unit Owner agrees that Manager may, for any or all such items, allocate replacement costs among all such Participating Units and any applicable Hotel rooms.  Any such allocations shall be made in such manner as Manager shall reasonably determine from time to time.

10.4
FF&E Reserve Account.



(a)
Manager shall establish a reserve account (the “FF&E Reserve Account”) for Unit Owner, to be used for maintenance, upgrades, additions, repairs and replacements to the Unit and its FF&E Package and Operating Equipment.   Manager may use funds in the FF&E Reserve Account, up to the balance in the FF&E Reserve Account, from time to time as Manager deems necessary, for maintenance, upgrades, additions, repairs and replacements to the Unit and its FF&E Package and Operating Equipment.



(b)
In furtherance of Unit Owner’s obligations under Sections 10.2 and Section 10.3, Manager shall, on a monthly basis, deduct from Unit Owner’s share of the Net Rental Revenue from the Unit an amount equal to four percent (4%) of the Gross Room Rental Revenues (the “FF&E Reserve Contribution”) for deposit into the FF&E Reserve Account, not to exceed a maximum amount of $7,000.00.  The foregoing limitation on amounts to be deposited into the FF&E Reserve Account shall not diminish Unit Owner’s liability for its obligations under Article 10.  Manager has established a minimum balance requirement of $2,500.00 for the FF&E Reserve Account to be in effect on the Commencement Date.  The funds in the FF&E Reserve Account may be commingled with reserve accounts for other Participating Units or other funds of Manager, but Manager shall keep a separate accounting for Unit Owner of the amount of his or her FF&E Reserve Account balance, and amounts paid from and credited to such account on behalf of Unit Owner from time to time.



(c)
In the event the Unit is sold, the balance of the Unit Owner’s FF&E Reserve Account will be retained by Manager for the account of the Unit Purchaser unless the Unit Purchaser elects to opt out of the Rental Program, as provided in Section 16.3, and in such event, the balance of the FF&E Reserve Account will be applied to any payments owed by the Unit Owner in connection with such termination, including any Liquidated Damages owed to Manager pursuant hereto.  At the end of the Term of this Agreement, and provided that this Agreement has not been renewed, the balance held in the Unit Owner’s FF&E Reserve Account will be returned to Unit Owner.



(d)
Unit Owner acknowledges that the deposits to the FF&E Reserve Account do not constitute a limitation on Unit Owner’s obligation to maintain, repair and upgrade the Unit and its contents as necessary to meet the Operating Standard, and that additional payments may be required from time to time (including without limitation, to maintain the minimum balance as may be required pursuant to Section 10.4(b), and/or in connection with periodic renovations and/or upgrades to conform with other renovations and/or upgrades at the Hotel).


10.5
Consumables and Hotel Placement Items.  While the Unit is being rented to Hotel Guests, and during Owner Occupancy Periods, the following items shall be provided and replaced at Manager’s expense:  soaps, shampoos, facial tissue, toilet paper, turn‑down items and other similar items which may be included in such list at the discretion of Manager.  Manager shall have the right, at its sole expense, to place and maintain in the Unit (i) marketing and promotional materials relating to products or services of Manager or its affiliates or the Hotel Brand, or of any other person or entity designated as a Hotel Brand partner, and (ii) minibar items, pay‑per‑view TV systems or other in‑room sale or service products as may be made available by Manager for sale to Hotel Guests from time to time (“Hotel Placement Items”).


10.6
Unit Inventory.  Manager shall at least once annually conduct an inspection of the Unit and an inventory of all major furnishings and equipment therein.  Based thereon, Manager shall provide Unit Owner with an inventory report, including a statement as to the condition of the Unit observed by Manager, together with written recommendations and/or requirements for improvement.


10.7
Unit Inspections.  Manager shall inspect the Unit on a periodic basis as determined by Manager in its reasonable discretion, including all air‑conditioning, heating, plumbing and electrical systems located within the Unit, all doors, doorways, windows, window frames, cabinetry, and kitchen and bathroom fixtures located within the Unit, all interior walls of the Unit, and the interior surfaces of the perimeter walls and floors and ceilings.


10.8
Maintenance, Repairs and Upgrades.



(a)
If, as a result of any inspection of the Unit, Manager determines that any maintenance and repair of the Unit is necessary, Unit Owner shall cause such maintenance and repair to be performed promptly in accordance with the Operating Standard  (unless Manager has elected to perform such maintenance or repairs in accordance with Section 10.8(b)).  In order to maintain the Operating Standard, Unit Owner shall only obtain maintenance and repair services from Manager or those service providers reasonably approved by Manager in advance.


(b)
To the extent Manager determines at any time that the Unit and/or any of the FF&E Package or the Operating Equipment needs to be repaired, replaced, upgraded or supplemented in accordance with the Operating Standard, Manager may, but shall not be obligated to, effect such changes at Unit Owner’s expense.  Unit Owner shall reimburse Manager for such changes within fifteen (15) days following notice thereof.  To the extent such cost would exceed the balance of Unit Owner’s FF&E Reserve Account, then, except in case of emergency, no more than Seven Hundred Fifty Dollars ($750.00) will be incurred at any one time without prior notice to Unit Owner.



(c)
The parties agree that it is their current intention that Manager will provide all maintenance and repair services to the Unit at Unit Owner’s cost, except as expressly provided in this Agreement.  However, if Manager elects at any time not to provide maintenance and repair services to the Unit, Manager will notify the Unit Owner.  Manager’s use of any third-party service provider (or approval of any service provider proposed by a Unit Owner) shall not mean or be deemed to create any representation, warranty or guaranty by Manager or any of the Hotel Parties concerning, or make Manager, or any of the Hotel Parties responsible for, the performance, nonperformance or actions by or of any service provider.  All service providers hired by Unit Owner or other Owner Occupants must comply with Manager’s rules in effect from time to time regarding hours, means of access, parking, licensing, insurance and other matters as a condition of entry onto the Hotel and the Unit.



(d)
Unit Owner acknowledges that normal wear and tear costs are expected in connection with the rental of the Unit to Hotel Guests, and that the costs for repairs will be the responsibility of Unit Owner.  


10.9
Minor Maintenance.  During periods when the Unit is rented to Hotel Guests and during Owner Occupancy Periods, Manager shall provide the following minor maintenance services at Manager’s sole expense:  (i) daily routine cleaning and housekeeping, (ii) replacement of light bulbs, (iii) service calls for minor, routine matters (such as to replace batteries and assist with TV or CD/DVR instructions or setup), (iv) minor repairs to mechanical, electrical, plumbing and kitchen fixtures, and (v) minor repairs and/or maintenance or adjustments to hardware for window coverings, cabinetry and doorways.  Any repair or maintenance work requiring significant Hotel personnel time in the Unit or performed by non‑Hotel personnel shall not constitute a “minor repair” and shall therefore be performed at Unit Owner’s expense.  Further, the cost of materials associated with any repair work (including minor repair work) may, in Manager’s discretion, be at Unit Owner’s expense.  Manager may elect to utilize Hotel personnel to conduct repair and maintenance of the Unit or seek maintenance and repair services or replacement from outside vendors and submit the invoice therefor directly to the Unit Owner for payment.  The cost of and fee for any such services performed for the Unit by Hotel personnel will be separately invoiced to the Unit Owner in accordance with price schedules specified by Manager from time to time.  Manager’s current maintenance price schedule is attached hereto as Exhibit C and incorporated by reference.  Manager may, at Unit Owner’s expense, provide a maintenance agreement with a service provider to render emergency repair service for all major appliances serving the Unit.


10.10
Defective or Deficient Unit.  Manager may at any time designate the Unit as “Out of Order” by virtue of objectionable physical conditions, mechanical or electrical failures, pest infestations, or other reasonable matters, and shall give prompt notice thereof to Unit Owner.  In any such case, the Unit shall be removed from the rental rotation until Manager determines that the Unit, the FF&E Package and the Operating Equipment meet the Operating Standard and that any defects and deficiencies have been satisfactorily corrected and payment for such correction has been received from Unit Owner.  If any defects or deficiencies specified by Manager are not corrected within thirty (30) days after notice to Unit Owner, Manager (i) may terminate this Agreement, or (ii) may, but shall not be obligated to, correct such defects or deficiencies at Unit Owner’s risk and expense.  Unit Owner shall reimburse Manager for such work within fifteen (15) days following notice thereof.  Upon any termination of the Agreement pursuant to this Section 10.10, Owner shall be responsible for the payment of Liquidated Damages owed to Manager pursuant hereto.  


10.11
Modifications to Unit.  Unit Owner is prohibited from making any modification to the Unit (including change in paint color or materials) or its contents during the term of this Agreement without Manager’s consent.  To the extent Unit Owner performs any work in the Unit other than through Manager, such work shall be performed in consultation with, and with the prior approval of, Manager, and shall be performed in accordance with the Condominium Documents and all applicable requirements, rules and regulations of the Hotel and Manager.


10.12
Unit Deep Cleanings.  Seasonal deep cleanings of the Unit (twice per year) shall be performed by Manager and Unit Owner shall be responsible for fifty percent (50%) of the cost of such services as set forth in the Fee Schedule, which are subject to change from time to time by Manager.   Such deep cleaning includes carpet cleaning, upholstery cleaning, furniture touch‑up and interior touch‑up painting to maintain the Unit in rentable condition.  


10.13
Storage of Personal Property.  Unit Owner shall not store or leave any property in the Unit except items that may be securely and properly stored in the Unit’s designated locked Unit Owner’s closet or locker, if one exists.  Manager retains the right to inspect the contents of the locked closet/locker from time to time, for health and safety purposes only and, accordingly, Unit Owner shall provide Manager copies of any keys or lock combinations to such closet/ locker.  Unit Owner shall not store in the closet any firearms, hazardous materials, explosives, highly combustible materials, dangerous or other items that may pose danger, hazard or nuisance to occupants of the Hotel or Condominium.  All risk of loss of contents of the Unit Owner’s closet/locker remains with the Unit Owner and it shall be the responsibility of Unit Owner to maintain adequate insurance on property stored in such closet/locker.


10.14
No Smoking.  Unit Owner acknowledges and agrees that no smoking will be allowed in the Unit at any time that the Unit is part of the Rental Program.  Manager shall have the right to terminate this Agreement, or to suspend the Unit from the rental rotation, until the Unit has been restored to smoke‑free status.  The cost of any restoration required as a result of smoking in the Unit during any Unit Owner Occupancy Period shall be borne by Unit Owner.

10.15  Pets:  To preserve the quality of the Condominium, neither Unit Owner nor Hotel Guests will be allowed to have pets at the Condominium.  To the extent the Condominium Declaration permits small animals to be kept in hotel units at the Condominium, Unit Owner may designate its Unit as “pet-friendly,” subject to collection of a pet cleaning fee payable to Manager by Unit Owner or any Hotel Guest, as applicable, with respect to any occupancy of the Unit with an animal.

11.
INSURANCE


Unit Owner shall comply with all requirements to obtain and maintain insurance as set forth in the Condominium Documents at all times during the Term.  In addition, Unit Owner shall do the following:



(a)
Unit Owner will, at its expense, maintain in effect throughout the Term of this Agreement, personal injury liability insurance. The personal injury insurance will be in the minimum amount of five hundred thousand dollars ($500,000.00) for each occurrence, or such other amount as requested by Manager.  Manager must be named as certificate holders.  All policies will be with financially sound and reputable insurers deemed acceptable by Manager. Unit Owner will notify Manager immediately of any incident which might give rise to a liability claim.  Manager will not be liable for any damage to or destruction of Unit Owner's property except as provided in this Agreement.  Unit Owner is solely responsible for acquiring insurance covering Owner's contents within the Condominium.  Manager shall have the right to revise these insurance requirements from time to time and to approve all coverages and policies purchased by Unit Owner.



(b)
To the extent attainable by Unit Owner at reasonable cost, Unit Owner shall cause each such liability insurance policy to name Manager, Franchisor, any lender whose loan is secured by the Hotel, and any affiliates of the foregoing, and their respective partners, shareholders, trustees, members, directors, officers, employees and agents as additional insureds, and shall obtain an endorsement to such policy waiving any rights of subrogation against such parties.  All such liability policies shall be written as primary policies, not contributing with or supplemental to the insurance maintained by Manager.



(c)
Unit Owner shall provide Manager with a certificate evidencing the above coverages prior to the commencement of the Term and thereafter upon any renewals or replacements of such coverage.  The insurance certificate shall provide notice that the policy cannot be cancelled or materially changed without at least thirty (30) days prior written notice to Manager.

12.
UNIT OWNER EXPENSES; RISK OF LOSS


12.1
Direct Expenses of Unit Owner.  Unit Owner shall timely pay, at Unit Owner’s sole expense, all costs and expenses associated with the Unit and the Rental Program directly to any third parties invoicing the same, which shall include, without limitation, the following:



(a)
All utility costs, including but not limited to:  electricity, gas, telephone (other than local telephone calls on the Hotel telephone system), cable television, high‑speed internet, water and sewer, garbage collection and exterminator fees, whether billed indirectly by Manager or through the Association or directly billed to the Unit by any third‑party provider;



(b)
Costs incurred by or on behalf of Unit Owner for the maintenance, repair and replacement of the Unit and its contents;



(c)
Any and all taxes and governmental assessments (other than taxes paid by Hotel Guests), including but not limited to, ad valorem real estate taxes in connection with the Unit;



(d)
All insurance premiums for insurance carried and/or required to be carried by Unit Owner with respect to the Unit and its contents, and all deductibles and other insurance loss‑related costs and expenses related thereto;



(e)
All other assessments, reserve amounts and other fees charged to Unit Owner or assessed against the Unit from time to time under the Condominium Declaration or any other Condominium Documents;



(f)
Principal, interest and costs of any mortgage loan obtained by Unit Owner in connection with its ownership of the Unit; and



(g)
Any other amounts payable by Unit Owner under the terms of this Agreement.


12.2
Risk of Loss.  Unit Owner assumes and shall bear all risk of loss for any and all damage or loss to the Unit and its contents, including but not limited to, furniture and other items of personalty contained therein, which are not covered by the insurance policies obtained or required to be obtained by Manager, and waives and releases the Hotel Parties and the Franchisor Parties from any claims to recover losses incurred as a result of such damage or loss.  In addition, neither Manager nor any other Hotel Party, nor any Franchisor Party, shall be liable or responsible for, or in any manner a guarantor or insurer of, the health, safety or welfare of Unit Owner and/or any occupant or user of any portion of the Unit including, without limitation, Unit Owner, Owner Occupants or their respective guests, invitees, agents, servants, contactors or subcontractors or for any property of any such persons.  Notwithstanding the foregoing, Manager shall bear the risk of loss of any Hotel Placement Items.

13.
NO INCOME OR ECONOMIC REPRESENTATIONS


Unit Owner acknowledges and agrees as follows:



(a)
Unit Owner’s income from the Rental Program will be based solely on the room rental income generated from the Unit, and will not be pooled with that of any other Condominium Unit owned by any other unit owner.



(b)
No Hotel Party, nor Franchisor Party, has guaranteed, and shall not guarantee, under any circumstances, (i) the level of occupancy and/or rental revenue of the Unit, or (ii) the equal distribution of rentals among all Participating Units in the Rental Program.  Neither Manager nor any other Hotel Party, nor Franchisor Party, guarantees that the Unit will be rented for any minimum number of nights, that Unit Owner will receive any minimum payments hereunder, or that Unit Owner will receive rental income equivalent to that generated by any other Participating Unit in the Rental Program.  Further, neither Manager, any Hotel Party nor any Franchisor Party shall be liable if the Unit is not rented, or for any loss or damage to the Unit (or its contents) as a consequence of the Unit being rented under this Agreement.



(c)
UNIT OWNER ACKNOWLEDGES THAT HIS OR HER PARTICIPATION IN THE RENTAL PROGRAM IS VOLUNTARY, AND IS NOT A PRE‑CONDITION OR A PREREQUISITE TO UNIT OWNER’S PURCHASE OR OWNERSHIP OF THE UNIT.  UNIT OWNER HEREBY ACKNOWLEDGES THAT NEITHER MANAGER NOR ANY OF ITS AFFILIATES, EMPLOYEES, AGENTS, OR REPRESENTATIVES, (I) HAS MADE ANY REPRESENTATIONS OR WARRANTIES, EXPRESS, IMPLIED OR OTHERWISE, TO UNIT OWNER WITH REGARD TO POTENTIAL ECONOMIC OR TAX BENEFITS OR IMPLICATIONS WHICH MAY OR MAY NOT ARISE OR BE DERIVED FROM UNIT OWNER’S OWNERSHIP OF THE UNIT AND/OR ENTERING INTO THIS AGREEMENT AND VOLUNTARY PARTICIPATION IN THE RENTAL PROGRAM, INCLUDING BUT NOT LIMITED TO, POTENTIAL RENTAL INCOME, TAX BENEFITS OR APPRECIATION IN VALUE OF THE UNIT, TAX STRUCTURE, OR TAX IMPLICATIONS, OR PROVIDED ANY ADVICE TO UNIT OWNER CONCERNING ANY OF THE FOREGOING, (II) GUARANTEED, REPRESENTED TO OR OTHERWISE DISCUSSED WITH UNIT OWNER ANY SPECIFIC LEVEL OF NET RENTAL REVENUE RECEIPTS, INCOME PAYABLE TO UNIT OWNER, OCCUPANCY LEVELS FOR THE HOTEL OR THE UNIT, ANTICIPATED RENTAL RATES FOR THE HOTEL OR THE DAILY RENTAL RATE FOR THE UNIT OR ANY OTHER ECONOMIC PROJECTION FOR THE HOTEL OR THE UNIT, OR (III) MADE ANY SUGGESTION, IMPLICATION, STATEMENT OR REPRESENTATION THAT UNIT OWNER MUST PARTICIPATE IN THE RENTAL PROGRAM.  UNIT OWNER FURTHER ACKNOWLEDGES THAT (A) UNIT OWNER HAS HAD AN OPPORTUNITY TO CONSULT WITH ITS LEGAL AND FINANCIAL ADVISORS, (B) THE UNIT WILL NOT BE PART OF A “RENTAL POOL” OR “RENTAL SHARING” ARRANGEMENT AND THAT UNIT OWNER WILL NOT PARTICIPATE IN THE RENTAL REVENUE OF ANY OTHER UNITS NOR WILL SUCH OTHER UNITS PARTICIPATE IN THE RENTAL REVENUE OF THE UNIT, (C) THE DECISION TO PURCHASE THE UNIT WAS NOT BASED ON THE POSSIBILITY OF ENTERING INTO THIS AGREEMENT OR ANY OTHER SIMILAR AGREEMENT, AND (D) EXCEPT AS OTHERWISE PROVIDED FOR IN THIS AGREEMENT, NO REPRESENTATION HAS BEEN MADE THAT THIS AGREEMENT WILL BE RENEWED OR EXTENDED.

14.

Acknowledgment and Agreement.  Unit Owner acknowledges and agrees as follows:


(i)
NEITHER FRANCHISOR NOR ANY OF ITS AFFILIATES IS A PARTY TO THIS AGREEMENT IN ANY MANNER AND FRANCHISOR DOES NOT HAVE ANY CONTRACTUAL OR OTHER RELATIONSHIP WITH OR OBLIGATIONS TO UNIT OWNER BUT ARE THIRD PARTY BENEFICIARIES OF THIS AGREEMENT.



(ii)
FRANCHISOR AND MANAGER AND THEIR RESPECTIVE AFFILIATES ARE NOT THE DEVELOPER, OWNER OR CREATOR OF THE HOTEL OR THE CONDOMINIUM AND HAVE NO RESPONSIBILITY TO UNIT OWNER REGARDING THE SAME.  MANAGER AND ITS AFFILIATES ARE NOT AFFILIATED WITH FRANCHISOR IN ANY WAY, AND FRANCHISOR HAS NO RESPONSIBILITY REGARDING THE OFFERING OR TERMS OF THIS AGREEMENT OR THE OPERATION OF THE RENTAL PROGRAM OR THE CONDOMINIUM.   



(iii)
FRANCHISOR AND MANAGER AND THEIR RESPECTIVE AFFILIATES HAVE NOT MADE ANY STATEMENTS, REPRESENTATIONS, WARRANTIES OR PROMISES, EITHER ORAL OR WRITTEN, TO UNIT OWNER, OR ANY OTHER CONDOMINIUM UNIT OWNERS, CONCERNING THE RENTAL OF THE UNIT OR THE POTENTIAL ECONOMIC RESULTS OF THE RENTAL OF THE UNIT, AND HAVE NOT PROVIDED UNIT OWNER ANY TAX ADVICE RELATING THERETO, NOR ARE SUCH PARTIES RESPONSIBLE FOR ANY DISCLOSURES OR INFORMATION PROVIDED BY ANY BROKERS, AGENTS OR ANY OTHER THIRD PARTIES.



(iv)
THERE IS NO REPRESENTATION OR GUARANTEE TO UNIT OWNER, OR ANY OTHER CONDOMINIUM UNIT OWNER, CONCERNING THE PERIOD OF TIME DURING WHICH (A) MANAGER OR ITS AFFILIATES WILL PROVIDE MANAGEMENT SERVICES WITH RESPECT TO THE HOTEL OR THE RENTAL PROGRAM, INCLUDING THE UNIT, OR (B) THE HOTEL, INCLUDING THE UNIT, WILL BE ASSOCIATED WITH OR INCLUDED IN THE FRANCHISOR BRAND OR ANY AFFILIATED BRAND, OR BE IDENTIFIED, BY SIGNAGE OR OTHERWISE, AS A PART OF ANY SUCH BRAND.  FRANCHISOR’S ONLY OBLIGATIONS WITH RESPECT TO THESE MATTERS ARE AS SET FORTH IN ITS AGREEMENTS WITH MANAGER, WHICH ARE SUBJECT TO CHANGE AT ANY TIME BY MANAGER AND FRANCHISOR WITHOUT NECESSITY FOR NOTICE TO OR CONSENT BY UNIT OWNER OR ANY OTHER CONDOMINIUM UNIT OWNER.  UNIT OWNER IS NOT A THIRD‑PARTY BENEFICIARY OF ANY AGREEMENT BETWEEN FRANCHISOR AND MANAGER AND/OR THEIR RESPECTIVE AFFILIATES.



(v)
IN THE EVENT THE FRANCHISE AGREEMENT IS TERMINATED, MANAGER MAY ELECT TO TERMINATE THIS AGREEMENT UPON NOTICE TO UNIT OWNER.  UNIT OWNER HEREBY ASSUMES ALL RISKS ASSOCIATED WITH THE TERMINATION OF THIS AGREEMENT AND THE REMOVAL OF THE UNIT FROM THE RENTAL PROGRAM AS A RESULT OF THE TERMINATION OF THE FRANCHISE AGREEMENT, INCLUDING THE RISK OF LOSS TO UNIT OWNER OF POTENTIAL RENTAL INCOME AND THE OBLIGATION TO PAY LIQUIDATED DAMAGES TO MANAGER.



(vi)
FRANCHISOR, MANAGER AND THE ASSOCIATION HAVE ENTERED INTO A RESIDENTIAL TRADEMARK LICENSE AGREEMENT (“TRADEMARK LICENSE”) AFFORDING A LIMITED LICENSE TO FRANCHISEE AND THE ASSOCIATION FOR USE OF CERTAIN TRADEMARKS, TRADENAMES AND OTHER INTELLECTUAL PROPERTY OWNED BY FRANCHISOR (THE “PROPRIETARY MARKS”).  UNIT OWNER ACKNOWLEDGES AND AGREES THAT IT MAY NOT USE FRANCHISOR’S PROPRIETARY MARKS EXCEPT AS EXPRESSLY PERMITTED BY SUCH TRADEMARK LICENSE.

            (vii)
Unit Owner acknowledges that the license of the Proprietary Marks UNDER THE FRANCHISE AGREEMENT AND/OR TRADEMARK LICENSE (i) is limited in duration and there is no guarantee or other assurance of any kind that the Hotel will continue to be associated with franchisor for any period of time, and (ii) in the event the license is terminated for any reason, all use of the Proprietary Marks will cease at the Hotel and condominium, and all indicia or affiliation of the Hotel and condominium with the Proprietary Marks will be removed from the Hotel and condominium.   

          (viii)
Unit owner will obtain no rights to any of the proprietary marks and unit owner or its agents will not be permitted to refer to or use the names “Marriott” or “Autograph” or any of the Proprietary Marks in connection with any sale, rental or other use of the Unit; provided, however, Unit Owner and its agent may use the name of the Hotel (beaver creek lodge) solely for the purpose of identifying the physical location of such owner’s Unit.

          

(ix)
In addition to any other rights of Franchisor under this Agreement, at law or in equity, in the event of a violation of any requirement under this Agreement (including, without limitation, the requirement that the Proprietary Marks be used only to the extent licensed and permitted hereunder), Franchisor AND/OR mANAGER will have the right to terminate participation in the Rental Program by any Unit Owner violating any such requirements.

          (x)
FRANCHISOR HAS RESERVED THE RIGHT TO LICENSE AND/OR OPERATE OTHER RESIDENTIAL PROJECTS USING THE PROPRIETARY MARKS OR OTHER MARKS OR TRADEMARKS AT ANY OTHER LOCATIONS, INCLUDING A SITE PROXIMATE TO THE CONDOMINIUM.

          (xi)
USE OF THE UNIT AS A PART OF OR IN ANY TIMESHARE, CLUB OR VACATION INTERVAL EXCHANGE OR SIMILAR PROGRAM IS PROHIBITED WITHOUT FRANCHISOR’S WRITTEN CONSENT, WHICH MAY BE WITHHELD IN ITS ABSOLUTE DISCRETION.  
15.
DEFAULTS; RESOLUTION OF DISPUTES


15.1
Defaults.  In the event Unit Owner defaults under the terms of the Condominium Declaration or the other Condominium Documents (which default shall be deemed a default under this Agreement) or this Agreement, Manager shall provide written notice (“Default Notice”) to Unit Owner setting forth in reasonable detail the nature of such default and the date by which Unit Owner must cure such default (“Cure Date”).  If Unit Owner fails to cure the default specified in the Default Notice to the satisfaction of Manager on or before the Cure Date, then Manager shall have the right, upon fifteen (15) days prior written notice, to (i) if and to the extent that Net Proceeds are payable to Unit Owner, offset any amounts owed by Unit Owner to Manager against Net Proceeds next payable, (ii) if and to the extent that Net Proceeds are not payable to Unit Owner, require payment to Manager of any such amounts in the manner described in Section 9, and/or (iii) terminate this Agreement and remove the Unit from the Rental Program; provided, however, that such termination of this Agreement shall not relieve Unit Owner from any liability for payments due under this Agreement or the Condominium Documents, which payment obligations shall survive termination of this Agreement. In the event of termination of this Agreement due to a default of Unit Owner or otherwise (excluding a termination based on an uncured breach by Manager), in addition to payment of all fees and expenses due and owing to the date of termination, Unit Owner will pay Manager the Liquidated Damages for the early termination of this Agreement.  Liquidated Damages are paid as a reasonable estimate of Manager’s damages for such premature termination and not as a penalty.  In addition, Manager may elect, at its option, to remove the Unit from the rental program rotation from and after the date Manager provides a Default Notice to Unit Owner until the applicable default has been cured to Manager’s reasonable satisfaction.  If Manager terminates this Agreement in accordance with this Section 15.1, Manager shall have the right, in its sole discretion, to transfer any confirmed reservations existing for the Unit to other accommodations at the Condominium.


15.2
Waiver of Jury Trial.  Neither party shall commence legal proceedings seeking monetary damages without having first given the other party notice of the alleged default and thirty (30) days opportunity to cure.  EACH PARTY HEREBY WAIVES ALL RIGHT TO JURY TRIAL IN ANY DISPUTES ARISING IN CONNECTION WITH THIS AGREEMENT AND/OR THE UNIT’S PARTICIPATION IN THE RENTAL PROGRAM.  This paragraph shall survive the expiration or termination of this Agreement.


15.3
Mediation of Disputes


(a)
Either party may submit any of the following matters to mediation which will be conducted by the Mediator (as hereinafter defined):

1. computation of Gross Room Rental Revenue or other financial matters; 

2. reimbursements due to Manager under the provisions hereof; or

3. alleged non-monetary defaults by Manager.

The “Mediator” will be a mediator selected by agreement of the parties from the Denver, Colorado list of certified mediators/arbitrators.  The Mediator will have personal experience with the hotel industry and hotel operations. Unit Owner and Manager may select any mediator, notwithstanding any existing relationships which may exist between such Unit Owner or Manager and such mediator.  The party desiring to submit any matter to mediation hereunder will do so by written notice to the other party, which notice will set forth the items to be mediated and such party's choice of a mediator. The party receiving such notice will within fifteen (15) days after receipt of such notice either approve such notice, or designate another mediator by written notice back to the first party, and the first party will within 15 days after receipt of such notice either approve such choice or disapprove the same. If both parties will have approved one of the mediators under the preceding sentence, then such mediator will be the "Mediator" for the purposes of mediating the dispute. If the parties are unable to agree on a mediator, then the mediator selected by each party will represent the respective parties and the two mediators so selected will select a third mediator, and the three mediators so selected will be the "Mediators" for such purpose. The Mediator(s) will be required to render a decision in accordance with the procedures described herein within 15 days after being notified of their selection. The fees and expenses of the Mediator(s) will be paid by the non-prevailing party.  In all a mediation proceedings submitted to the Mediator(s), the Mediator(s) will be required to address in writing the substantive position advocated by Unit Owner or Manager with respect to each disputed item. Unless Unit Owner and Manager agree otherwise, all proceedings will be conducted at the Lodge. 

It is mutually agreed that during any kind of bona fide, good faith controversy, claim, disagreement or dispute, including a dispute as to the validity of this Agreement, Manager will remain in possession of the Condominium as Manager and Unit Owner and Manager will continue their performance of the provisions of this Agreement.



(b)
The authority of the Mediator(s) shall be limited to deciding the matter submitted to it.  It shall have no authority to award damages or any other relief.  The decision of the Mediator shall be final and binding upon the parties and shall be enforceable in any court of competent jurisdiction.  Damages or other relief for such matter shall be subsequently negotiated  by and among the parties and/or determined and awarded by a court of competent jurisdiction.  The Mediator shall have the right only to interpret and apply the terms of this Agreement and shall not change any such terms or deprive any party to this Agreement of any right or reasonably expressly or implicitly provided in this Agreement.


15.4
No Consequential Damages.  EACH PARTY HEREBY WAIVES ANY AND ALL RIGHT TO CLAIM CONSEQUENTIAL, INCIDENTAL, SPECIAL OR PUNITIVE DAMAGES IN CONNECTION WITH ANY DISPUTE ARISING OUT OF THIS AGREEMENT OR THE UNIT’S PARTICIPATION IN THE RENTAL PROGRAM.

16.
SALE OF UNIT


16.1
Limitations on Showing Unit.  In the event that Unit Owner determines to offer the Unit for sale, Unit Owner will provide written notice to Manager prior to entering into any listing agreement for the Unit or otherwise offering the Unit for sale and shall adhere to the sale disclosure requirements attached hereto as Exhibit D.  In connection with any efforts by Unit Owner to market the Unit for sale, Unit Owner agrees that Franchisor’s Proprietary Marks may not be used in the marketing of the Unit except for textual use solely to identify the address of the Unit, as further described in the Trademark License.  Prior to listing the Unit for sale, Unit Owner will provide any marketing and sales materials for the Unit for Manager and Franchisor’s review and approval.  Unit Owner further agrees that the Unit shall not be shown for sale when occupied by a Hotel Guest.  Further, prior to any showing to prospective purchasers, Unit Owner shall first notify Manager and coordinate with Manager any showing of the Unit.  If the Unit is not available for a particular showing, at Unit Owner’s request and subject to availability, Manager shall use reasonable efforts to make a comparable unit available for such showing.  Unit Owner acknowledges and agrees that Franchisor shall have the right to review and approve in advance all marketing and sales materials for the offer and sale of the Unit by the Unit Owner to (i) ensure the accuracy and completeness of any description of Franchisor’s relationship with Manager and not to benefit or protect any other party, and (ii) ensure that the Franchisor’s Proprietary Marks are not used except as allowed under the Trademark License.  In the event that Franchisor disapproves of any such materials, Unit Owner shall modify the sales and marketing materials in accordance with Franchisor’s direction prior to listing the Unit for sale.

16.2
Assignment of Agreement to Unit Purchaser.  Any sale of the Unit can be accomplished either (i) subject to this Agreement (i.e., leaving this Agreement in place), or (ii) in connection with an election to opt out of this Agreement.  Any sale subject to this Agreement must comply with the provisions of this Section 16.2.  In order for Unit Owner to opt out of this Agreement in connection with a sale of the Unit, Unit Owner and the purchaser of the Unit (the “Unit Purchaser”) must comply with the provisions of Section 16.3.  In the event of a sale of the Unit and the failure of Unit Owner and the Unit Purchaser to strictly comply with the provisions of Section 16.3, such sale shall for all purposes be subject to this Agreement (as provided in this Section 16.2) and this Agreement shall remain in effect and be binding upon the Unit Purchaser.  Unless an election is being made to opt out of this Agreement pursuant to Section 16.3, in connection with a sale of the Unit, Unit Owner and Unit Purchaser shall enter into a written agreement in a form approved by Manager, pursuant to which Unit Owner assigns all of its right, title and interest in this Agreement to the Unit Purchaser and the Unit Purchaser expressly assumes all of the rights and obligations of Unit Owner hereunder; provided, however, that if Unit Owner and Unit Purchaser fail to execute and deliver such assumption agreement, Manager may elect to terminate this Agreement by giving Unit Owner prior written notice of such election, such termination to be effective on the date set forth in Manager’s notice, which date shall not be less than five (5) days or more than thirty (30) days from Manager’s notice.  Upon execution, Unit Owner shall deliver to Manager a fully executed copy of such written agreement for its files.  Unit Owner shall promptly advise Manager in writing of the closing of the sale of the Unit (the “Closing”) and the identity of the Unit Purchaser.  Except as otherwise provided for in Section 16.3, immediately upon the Closing, Unit Purchaser shall be deemed to be a participant in the Rental Program; provided, however, no Unit Purchaser which is a Restricted Person may become a participant in the Rental Program and any sale of the Unit to a Restricted Person shall be subject to Section 16.3 below.  For purposes hereof,  “Restricted Person” means a Person that is (i) identified by any government or legal authority as a Person with whom the Franchisor Parties are prohibited or restricted from transacting business, including a person identified on the Office of Foreign Assets Control List of Specially Designated Nationals and Blocked Persons or the United Nations Consolidated Security Council List; (ii) owned, directly or indirectly, 10% or more by any person that satisfies (i) above; or (iii) ordinarily resident, incorporated or based in any country or territory that is the subject of a comprehensive embargo by the United States, or owned or controlled by, or acting on behalf of the government of, any such country or territory.  If the Unit Purchaser elects not to assume this Agreement (as provided in Section 16.3), the Unit Purchaser must honor all reservations for the Unit in place at the time of the Closing, and the Unit Purchaser will receive its share of Net Rental Revenue attributable to rental revenues derived as a result of such reservations.

16.3
Sale of Unit Without Assignment of Agreement.  In the event that Unit Owner enters into an agreement to sell the Unit and elects to opt out of this Agreement, the Unit Owner shall promptly (and in any event not less than thirty (30) days prior to the Closing) give written notice thereof and of the scheduled closing date (the “Notice of Sale”) to Manager.  Effective upon the Closing, this Agreement shall terminate, subject to any reservations made prior to the date on which Manager receives the Notice of Sale or for periods ending prior to the scheduled Closing date set forth in the Notice of Sale and any provisions hereof which survive such termination.   Unit Owner agrees to cause the Unit Purchaser to honor any reservations of the Unit made prior to the date Manager receives the Notice of Sale or for periods ending prior to the scheduled Closing date set forth in the Notice of Sale.  Upon the sale of the Unit and any early termination of this Agreement, all fees and payments due to Manager as of the effective date of termination, including all accrued and unpaid fees, reimbursable charges and expenses and the Liquidated Damages owed pursuant hereto, will be paid to Manager within ten (10) days after delivery to Unit Owner of an itemized statement of such fees and payments.   Any balance in the FF&E Reserve Account (as of the Closing date) will be applied to any amounts owed by Unit Owner in connection with such termination and/or subject to any other offsets as set forth in this Agreement.
17.
LIABILITY AND INDEMNITY


17.1
Liability for Provision of Services under Rental Program Agreement.  In the performance of its obligations under this Agreement, the Hotel Parties shall not be liable to Unit Owner, any Hotel Guest, or any other person for any act or omission (whether negligent, tortious or otherwise) of any of the Hotel Parties, except to the extent any claims arise out of or are caused solely by the gross negligence or willful misconduct of one or more of the Hotel Parties.  Manager shall not be liable to Unit Owner for any claims as a result of any failure to rent any of the Participating Units, including, without limitation, the Unit for any period of time.  Notwithstanding any other provision of this Agreement, Unit Owner shall not make any claim against any of the Hotel Parties or Franchisor Parties on account of any alleged errors of judgment where such judgment is exercised in good faith in connection with the provision of services under the Rental Program or pursuant to this Agreement.


17.2
Indemnity and Release


(a)
Unit Owner shall indemnify, defend and hold harmless the Hotel Parties and Franchisor Parties from and against any and all claims of any kind or nature arising out of any action or omission or course of action on the part of any of the Hotel Parties in its performance of its obligations under this Agreement or otherwise in connection with any obligation incurred by or instrument executed by any of the Hotel Parties alone or by any of the Hotel Parties together with Unit Owner, whether or not any of the Hotel Parties shall be the signatory or one of the signatories on behalf of Unit Owner and whether incurred or executed on behalf of Unit Owner; provided that this indemnity shall not apply, as to any particular Hotel Party, to any claims resulting from the willful misconduct of such Hotel Party.



(b)
To the maximum extent permitted by law, Unit Owner hereby absolutely and irrevocably releases, remises, acquits and forever discharges the Hotel Parties and Franchisor Parties from any and all claims of every kind or nature, known or unknown, suspected or unsuspected, asserted or unasserted, fixed or contingent, at law or in equity, including, without limitation, those arising out of or relating in any way to (1) this Agreement, (2) the Rental Program including, without limitation, claims in connection with the creation, design, structure, promotion, marketing or sales in connection with or otherwise pertaining to the Rental Program (including without limitation all claims arising under United States of America federal securities laws and applicable state securities laws and all other laws regarding the registration, offering or sale of condominium units in the United States), or (3) any action or inaction by Manager in connection with this Agreement or the Rental Program.   Notwithstanding anything to the contrary in this Section 17.2(b), the foregoing releases shall not extend to claims that arise as a result of Manager’s willful misconduct in performing its duties under this Agreement.

Unit Owner shall indemnify Manager and its Affiliates in the event any claims are brought by Franchisor in respect of any non-compliance or breach of the Franchise Agreement caused by such Unit Owner’s acts or omissions.   Unit Owner’s indemnification obligations hereunder may be satisfied in whole or in part through Manager’s set-off and lien rights provided in Section 9.3 hereof.

18.
ASSOCIATION DOCUMENTS


18.1
During the Term of this Agreement, Unit Owner will not vote to amend or otherwise alter the documents of the Condominium, the Association or its Board of Directors to support any action by the Condominium, the Association, or its Board of Directors on behalf of its members that would prevent, restrict or adversely impact the use of the Condominium by Manager as a hotel and/or remove Manager as the “Managing Agent” and/or “Hotel Operator” (as such terms are defined in the Condominium Declaration), and if said Condominium or the Association documents are amended or actions taken that in any way prevent, restrict or adversely impact Manager's use of the Condominium as a rental accommodation condominium (whether Unit Owner votes for such amendment or action or not) or remove Manager from its role as “Managing Agent” or “Hotel Operator”, Manager, at its option, may therefore, at any time, terminate this Agreement, subject to those certain surviving obligations of Owner hereunder. 

19.
MISCELLANEOUS


19.1
Successors and Assigns.  This Agreement shall be binding upon Manager and Unit Owner and their respective heirs, successors, legal representatives, personal representatives and assigns and shall inure to the benefit of Manager and Unit Owner and their respective heirs, successors, legal representatives, personal representatives and permitted assigns.


19.2
Assignment.  This Agreement and Unit Owner’s interest in the FF&E Package, Operating Equipment and Operating Supplies cannot be assigned by Unit Owner except to a purchaser of the Unit.  Any attempted assignment by Unit Owner in violation of this provision shall be null and void.  In the event of any assignment by Unit Owner consented to by Manager hereunder, the assignee must, as a pre‑condition of such assignment, execute an assumption agreement in favor of Manager in respect of Unit Owner’s obligations (and Manager’s rights) under this Agreement.  Manager, without the consent of the Unit Owner, may freely assign its right, title and interest in this Agreement to any person and Unit Owner hereby irrevocably gives its consent to any such assignment.


19.3
Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter contemplated herein and supersedes all oral statements and prior writings with respect to the subject matter contemplated herein.  This Agreement is entered into after full investigation by each party, and neither party is relying on any statement or representation made by the other not embodied in this Agreement.


19.4
Notices.  Any notice required or permitted to be given by this Agreement (excluding Manager’s provision of Unit Owner Statements, Unit Owner’s provision of a Notice of Availability, communications concerning Unit Owner requests for Owner Occupancy Periods, and any billings of Unit Owner relating to an Owner Occupancy Period) must be given or made in writing by either (i) personal delivery (with receipt), (ii) reputable overnight delivery service, (iii) certified or registered United States mail, postage prepaid with receipt requested, or (iv) electronic transmission with answer‑back confirmed and simultaneous confirmation copy sent by regular United States mail, first class postage prepaid; in each case using the following addresses:



If to Manager:

ENTERPRISE HOTELS OF COLORADO, INC.

26 Avondale Lane

Beaver Creek, Colorado  81620

Attn:
Hotel General Manager

Phone:
(970) 845-1715

Email:  EHOC@kesslercollection.com

If to Unit Owner:

____________________







____________________







____________________







Home Phone:
(___) ___‑____







Work Phone:
(___) ___‑____







Email:  __________________

Either party may change its address for notices on at least ten (10) business days’ notice to the other given in accordance with this Section.  All notices shall be deemed to have been received when delivery is received or refused, as the case may be.  Email transmissions shall be deemed delivered on the date of transmission if received prior to 5:00 p.m. recipient’s time on a business day; otherwise they shall be deemed received on the next business day.


19.5
Non‑Discrimination.  Unit Owner acknowledges that the Unit shall be offered for rent in accordance with applicable laws concerning race, color, religion, sex or national origin of prospective occupants.


19.6
Books and Records.  Unit Owner shall have the right, not more often than quarterly, to inspect the books of account pertaining to the rental of the Unit.  Such right to inspect shall be conditioned upon Unit Owner providing at least ten (10) business days’ notice of Unit Owner’s request to inspect.  Any such inspection shall occur at the Hotel during normal business hours.  Unit Owner agrees to conduct such inspection in such manner as is required by Manager to minimize disruption to the Hotel operation.  Manager shall maintain such records for a minimum of three (3) years, after which Manager may destroy such records without prior notice to Unit Owner.


19.7
Agreement Not to Record.  Neither party is permitted to record or register this Agreement in the public land records.


19.8
Time of the Essence.  Time shall be of the essence with respect to each and every term and obligation of this Agreement.


19.9
No Joint Venture.  Neither this Agreement, nor any term, provision, payment or right hereunder shall in any way or for any purpose, constitute or cause Unit Owner to become or be deemed a partner of Manager in the conduct of its business or otherwise, or cause Manager to become or be deemed a joint venturer or a member of a joint enterprise with Unit Owner, individually or collectively.


19.10
No Oral Modification.  Except as otherwise expressly provided for in this Agreement, neither this Agreement nor any term, provision or right hereunder may be amended, supplemented, waived or changed, except by a writing signed by both parties to this Agreement which makes specific reference to this Agreement.


19.11
Severability.  If any term or provision of this Agreement shall be deemed to be invalid or unenforceable to any extent, the remainder of this Agreement shall not be affected thereby, and each remaining term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.


19.12
Governing Law.  This Agreement and all transactions contemplated by this Agreement shall be governed by, and construed and enforced in accordance with, the internal laws of the State of Colorado, without regard to principles of conflicts of laws.


19.13
Gender; Captions.  All pronouns and all variations thereof shall be construed so as to refer to the masculine, feminine, neuter, singular or plural forms thereof as the identity of the person or persons as the situation may require.  The captions and headings in this Agreement are provided for convenience only and shall not be construed to limit or modify any terms or conditions of this Agreement.  All section references shall refer to sections of this Agreement, unless expressly specified otherwise.


19.14
Patriot Act; Non‑Interference with Licenses.  Unit Owner represents and warrants that Unit Owner is not a person or entity with whom United States persons and/or entities are forbidden from doing business or who may jeopardize any licenses or permits (including any liquor or gaming licenses) issued to the Hotel, Manager or any Hotel Party.


19.15
Effective Date The effective date of this Agreement shall be the date on which the last party hereto executes this Agreement.


19.16
Waivers.  No failure by a party to insist upon the strict performance of any provision of this Agreement, or to exercise any right or remedy consequent upon the breach thereof, shall constitute a waiver of any such breach or any subsequent breach of such provision.  No provision of this Agreement and no breach thereof shall be waived, altered or modified except by written instrument.  No waiver of any breach shall affect or alter this Agreement, but each and every provision of this Agreement shall continue in full force and effect with respect to any other breach then existing or subsequent breach thereof.


19.17
Counterparts.  This Agreement may be executed simultaneously in multiple original, facsimile or .pdf counterparts, each of which counterparts shall be deemed an original.  In proving this Agreement, it shall not be necessary to produce or account for more than one of the counterparts.


19.18
Compliance with Securities Laws.  If Manager determines, in its good faith discretion, that any provision of this Agreement or any program implemented in accordance with this Agreement does not comply with any applicable securities law, then Manager will revise this Agreement and the programs contemplated herein such that this Agreement and the programs contemplated herein are brought into compliance with applicable securities law (a “Reformation”).  If a Reformation of this Agreement occurs in accordance with this Section 19.18, Manager and Unit Owner will promptly execute the form of replacement Rental Program Agreement approved by Manager and Unit Owner; provided, however, that if such Reformation is performed, such Reformation will be performed for the sole purpose of bringing this Agreement into compliance with applicable securities laws.  Notwithstanding anything to the contrary contained herein, in no event shall Unit Owner have any right to compel Manager to perform a Reformation.


19.19
Manager Authority.  In addition to the terms and conditions of this Agreement, Unit Owner hereby authorizes Manager to perform all other acts and do all other things deemed necessary or desirable, in the sole and absolute discretion of Manager, to carry out the terms of this Agreement.


19.20
Cooperation.  Unit Owner agrees that, during the Term of this Agreement, it will not take any action that would interfere with the operation of the Rental Program or support any vote of Unit Owners that would result in Manager’s inability to rent the Participating Units or otherwise substantially interfere with Manager’s rights under this Agreement and other Rental Program Agreements with owners of other Participating Units.


19.21
Multiple Owners.  Recognizing the fact that there may be several owners of the Unit, it is hereby agreed that Unit Owner’s designate, as listed on the signature page of this Agreement, shall have the authority to issue any and all instructions to Manager, and each of them shall be entitled to act in reliance thereon.  Manager shall be entitled to deal and interact with, and send any and all notices or other communications to, such Unit Owner’s designate, and by doing so, shall have no further obligation to deal or interact with, or send notices or communications to, any other owners of the Unit.

[SIGNATURES FOLLOW ON NEXT PAGE]


IN WITNESS WHEREOF, the parties have executed this Agreement the day and year written below.














MANAGER:
ENTERPRISE HOTELS OF COLORADO, INC., a Colorado corporation













By:



























Name:

























Title:


























Date:

























UNIT OWNER:












If Unit Owner is individual(s)













Name:


























Name:


























Date:

























If there are multiple owners of the Unit,














complete the following:














Unit Owner Designate:












   
If Unit Owner is an entity

_____________________________

By:  _________________________

Name:  ______________________

Title:  _______________________]

EXHIBIT A
SCHEDULE OF MANAGER FEES
(THESE FEES ARE SUBJECT TO CHANGE FROM TIME TO TIME AS PROVIDED IN THE AGREEMENT)
Service





Fee
Seasonal Deep Cleaning 


●
One‑Bedroom King Unit

$280


●
One‑Bedroom Double Queen Unit
$320


●
Three –Bedroom Unit


$840


●
Four‑Bedroom Unit


$980

EXHIBIT B

FF&E PACKAGE AND

OPERATING SUPPLIES AND EQUIPMENT

**Actual costs may vary based on replacement quantities ordered and pricing adjustments

EXHIBIT C

MAINTENANCE PRICE SCHEDULE
Plumbing 
$30 Per Hour for internal or based on a bid if outside contractor is required

Filter Change



No Charge

Touch up Paint


No Charge

Painting/Staining


$35 Per Hour including protection of personal property and 

and furniture moving

Light Bulb Replacement

No Charge

Battery Replacement


No Charge

Carpet Cleaning


Best Bid

Tile Grout Cleaning


Best Bid

Electronics Repair


Best Bid

FF&E Repair/Replacement

Market Price

Screen and Window Hardware
Market Price

**All pricing subject to change 

EXHIBIT D

REQUIRED DISCLOSURES FOR PURCHASE AND SALE AGREEMENTS

Unit Owner will cause the form of purchase and sale agreement used by Unit Owner for its Unit to prominently include the following information, as applicable (together, the “Purchaser Disclosure Information”) in substantially the following form: 

1.
Purchase Agreement Disclosures:

a.
 Buyer acknowledges and agrees that (i) the Beaver Creek Lodge Condominiums (“Project”) was not developed, constructed or sold by Marriott International, Inc. or any affiliate (collectively, “MI”) or Enterprise Hotels of Colorado, Inc. (“Manager”), (ii) MI and Manager have not prepared or confirmed the accuracy of any marketing and sales materials or other documents provided by Seller, are not part of or an agent for Seller and have not acted as broker, finder or agent in connection with the marketing, offer or sale of the Units, and (iii) Buyer waives and releases MI and Manager from and against any liability with respect to any representations or defects or any claim whatsoever, relating to the marketing, sale, design or construction of any Unit or any buildings, structure or improvement within the Project.

 

b.
Buyer understands and acknowledges that MI has afforded a limited license to Seller or an affiliate of Seller for use of certain trademarks, tradenames and other intellectual property owned by MI (the “Proprietary Marks”), and none or Seller, its affiliates, or any operator of a hotel within the Project (the “Hotel”) is affiliated with MI in any way, and MI is not the manager or operator of the Hotel or the Project.

 

c.
Buyer acknowledges that the license of the Proprietary Marks (i) is limited in duration and there is no guarantee or other assurance of any kind that the Hotel will continue to be associated with MI for any period of time, and (ii) in the event the license is terminated for any reason, all use of the Proprietary Marks will cease at the Hotel and Project, and all indicia or affiliation of the Hotel and Project with the Proprietary Marks will be removed from the Hotel and Project.     

 

d.
Buyer will obtain no rights to any of the Proprietary Marks and Buyer and its agents will not be permitted to refer to or use the names “Marriott” or “Autograph” or any of the Proprietary Marks in connection with any sale, rental or other use of a Unit; provided, however, an owner and its agent may use the name of the Hotel (as approved by MI) solely for the purpose of identifying the physical location of such owner’s Unit.

 

e.
Buyer acknowledges that MI reserves the right to license and/or operate other residential projects using the Proprietary Marks or other marks or trademarks at other locations, including a site proximate to the Project.

 

f.
Buyer acknowledges that the Unit is located within a condominium project that is also used for hotel operations. To the extent the Unit remains subject to the terms of the Rental Agreement with Manager, Buyer will be required to include the foregoing information in any future purchase agreement for the Unit.
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